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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION
AT RI CHMOND, FEBRUARY 11, 2000
PETI TI ON OF
CAVALI ER TELEPHONE, LLC CASE NO. PUC990191
For arbitration of interconnection

rates, terns and conditions and
related relief

ORDER | NI TI ATI NG FORVAL PROCEEDI NG

On Cctober 18, 1999, Cavalier Tel ephone, LLC ("Cavalier"),
filed an informal conplaint against Bell Atlantic-Virginia, Inc.
("BA-VA"), alleging violation of the Tel ecomuni cati ons Act of
1996 ("Act") and breach of the interconnection agreenment between
the parties. Further, Cavalier's pleading petitioned the
Conmmi ssion for arbitration of unresolved interconnection issues
bet ween BA-VA and Cavalier related to the installation and
recurring charges for digital subscriber line ("DSL") | oops.

Pursuant to the Third Report and Order and Fourth Further
Noti ce of Proposed Rul emaking in CC Docket No. 96-98 (FCC 99-
238) rel eased Septenber 15, 1999, by the Federal Communi cations

Comm ssion ("FCC'), incunbent |ocal exchange conpanies ("ILECs")


http://www.state.va.us/scc/contact.htm#General

i ncl udi ng BA- VA nust provi de unbundl ed access to | oops used to
provi de hi gh-capacity and advanced tel econmuni cations services.?!

The informal conplaint portion of Cavalier's pleading was
processed pursuant to Rule 5:4 of the Conm ssion's Rul es of
Practice and Procedure ("Rules"). The Director of the Division
of Communi cations called for BA-VA s response, which was
recei ved on Decenber 17, 1999.

On Novenber 12, 1999, BA-VA filed its Motion to Dism ss the
portion of Cavalier's petition that requested our arbitration of
prices for DSL | oops and DDL | oops as being untinely because it
did not fall within the w ndow set forth under 8 252(b)(1) of
the Tel ecommuni cations Act. Cavalier filed its response to BA-
VA's notion on Decenber 3, 1999.

On January 5, 2000, Cavalier filed a petition to convert
its informal conplaint of COctober 18, 1999, into a forma
proceedi ng, pursuant to Rule 5:6, and replied to BA-VA's
response to the informal conplaint.

The Comm ssion, having considered all of the pleadings
filed herein, finds that the informal conplaint by Cavalier

shoul d now be converted into a formal proceedi ng pursuant to

! The Conmi ssion did not initially find DSL | oops to be "network el ements" in
its Order of May 22, 1998, which established prices for unbundl ed network

el enents, Case No. PUC970005, because BA-VA did not then offer DSL services
to the general public. (1998 S.C.C. Ann. Rep. 215) However, BA-VA now

of fers DSL services on a retail basis, and the parties do not dispute whether
BA- VA nmust provide DSL | oops.



Rul e 5:6, and that BA-VA should be ordered to file its Answer
and any ot her responsive pleading by February 24, 2000. The
Comm ssion takes no further action at this tine on Cavalier's
request for arbitration or the notion to dismss Cavalier's
request for arbitration.

Both parties are directed to file briefs on the foll ow ng

I ssues:

1. s jurisdiction over this conplaint properly before
this Commi ssion, the FCC, or a state or federal court
of general jurisdiction?

2. I f jurisdiction over the conplaint properly lies with
this Comm ssion, what renedies are available to the
Comm ssi on?

3. Is there a basis in Virginia law for the Comm ssion to
assert or exercise jurisdiction over the request for
the Comm ssion to arbitrate unresol ved i ssues between
the parties that is independent of any authority
contained in the Act?

4. Shoul d the Conmm ssion establish a generic case to
establish BA-VA's prices for DSL | oops as an unbundl ed
network element and is there a basis to do so under
state | aw?

Concerning the last subject, the Commission is interested in

whet her state |aw m ght serve as the basis for our exercising
jurisdiction in this matter w thout waiving (constructively or
otherwi se) state imunity under the El eventh Amendnent to the

United States Constitution. Al briefs are due on or before

March 6, 2000.



The Comm ssion appoints a Hearing Exam ner to review all
pl eadi ngs and briefs to be filed in this proceeding and make a
report to this Conmm ssion concerning the issues identified above
and to nake recommendati ons on appropriate procedures to be
followed in this matter.

ACCORDI NGY, I T IS THEREFORE ORDERED THAT:

(1) The Conplaint filed by Cavalier on Cctober 18, 1999,
and anended and suppl enented on January 3, 2000, is hereby
converted to a formal proceeding, and Bell Atlantic-Virginia,
Inc., is hereby directed to file responsive filings as set forth
above.

(2) The parties are directed to file briefs on or before
March 6, 2000, as set forth above.

(3) The Comm ssion hereby appoints a Hearing Exam ner to
review the pleadings and briefs and to make a report and
recomendati ons thereon, as set forth above.

(4) This case is now continued generally.



